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Check

1.1 Consider the business case for site closure (business/economic reasons) and the alternatives 
to closure that have been considered.

1.2 Consider whether it is a transfer of undertaking (TUPE) rather than a site closure, taking into 
consideration that a transfer of undertaking occurs if an economic entity is transferred to a 
different owner, while keeping its identity.

[For the purpose of this list we assume that an actual site closure applies]

1.3 Make a list of all employees (including temporary workers and independent contractors), 
stating the date of birth, date of employment, length of service (taking into account previous 
employment relationships if a ‘successive term of employment’ applies), gross monthly 
salary, emoluments (e.g. holiday allowance, 13th month payment, (personal) allowances, 
pension entitlements), bonus payments over the past 3 years, applicable notice period and 
special reasons for protection against dismissal.

1.4 Prepare a list of all vacancies within the company and the wider Group and keep this list 
updated through the closure process. Consider for which impacted employees any of the 
vacancies could be considered ‘suitable’ given their experience, capabilities and education 
level.

1.5 Consider the time frame for the site closure and take into account the time needed for 
(i) the employee consultation process to be followed (if applicable), (ii) negotiations with 
employees regarding an amicable settlement, (iii) the notice periods to be observed. 
Pursuant to Dutch law and practice it is not common to give payment in lieu of notice.

1.6 Consider the time period and the number of employees needed to fully end production and 
– if applicable – to dismantle the site.

Labor Law issues

Ticking all the boxes
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Labor Law issues

Check

1.7 If production is to phase down, consider a fair selection process for employees to be 
involved in that. Consider a selection process for any employees required to stay longer for 
phasing out the production and dismantling the site.

1.8 Consider any retention agreements to be offered to employees who are needed to phase 
out the production and/or close the site (e.g. management and employees with key skills).

1.9 Consider (i) the (maximum) budget for termination packages to be offered to impacted 
employees (severance payments, outplacement, payment during notice periods, other 
benefits) and (ii) the elements to be included in and the agreements to be made in a Social 
Plan for the employees (see below).

1.10 Consider obligations under the Works Councils Act, the European Works Councils Act, an 
applicable collective labour agreement and/or the Collective Dismissal Notification Act and 
make an assessment of the impact on timing of any consultation process that needs to be 
followed.

1.11 If the business does not have a Works Council, but does have more than 50 employees on a 
regular basis, be aware that a Works Council might be elected during the closure procedure.

[For the purpose of this list we assume that a local Works Council is established]

1.12 The local Works Council shall be asked to render advice regarding the intended decision 
to close the site. Such advice shall be requested at such a moment in time that it can still 
have a substantial effect on the decision making process. The decision to close the site shall 
therefore still be an ‘intended decision’.

The Works Councils Act does not prescribe any timings. Timeframe of the consultation 
process will depend on different factors.

6
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Labor Law issues

Check

1.13 Start the consultation process with the Works Council by inviting them for an informal 
‘brainstorm’ session considering all scenarios for the site (i.e. not just a closure) and ask the 
Works Council for their input. Have several sessions with the Works Council if needed.

1.14 Provide the Works Council with a formal request for advice regarding the intended decision 
to close the site.

1.15 If a collective labour agreement prescribes that relevant trade unions should be informed 
and/or consulted as well, start consultation process with trade unions in line with the 
requirements laid down in the collective labour agreement.

1.16 If a collective dismissal applies (20 or more dismissals within 3 months within the same 
region):

 – invite relevant trade unions for consultation, i.e. try to reach an agreement on a Social 
Plan with the trade unions

 – give notification of the intention to implement a collective dismissal to the UWV (the 
Dutch Benefits Agency)

[For the purpose of this list we assume that relevant trade unions play a role and should be 
invited]

1.17 Schedule a consultation meeting with the relevant trade unions.

1.18 Make clear agreements with relevant trade unions on how and when employees are 
informed about the intended closure. In practice this usually takes place if an agreement on 
principles is reached with the relevant trade unions regarding a Social Plan and before this 
Social Plan is presented to the trade unions’ members/employees to vote.

Ticking all the boxes
Our international site closure checklist
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Labor Law issues

Check

1.19 If a Social Plan is agreed upon and the local Works Council has rendered a positive advice 
to the intended decision to close the site: officially take decision and inform the local Works 
Council thereof in writing.

If the final decision is not (completely) in line with local Works Council’s advice, take into 
account the statutory 1 month waiting period before any act of implementation can take 
place.

During this 1 month waiting period the Works Council has the opportunity to lodge an 
appeal against the decision at the Enterprise Chamber of the Amsterdam Court of Appeal.

1.20 If positive advice is rendered or the Works Council has not lodged an appeal: start smaller/
individual information sessions with employees to discuss the consequences of the site 
closure for them in person: (i) possible reassignment within the company’s Group or (ii) 
termination of employment.

1.21 Ask the employees to sign an individual settlement agreement describing their termination 
package.

Depending on number of employees and level of HR support, this process on an individual 
level can be quite time-consuming.

1.22 If employees are not willing to accept an amicable settlement: ask the UWV for permission 
to give notice of termination in individual cases (procedure takes 6-8 weeks).

8
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Labor Law issues

Check

1.23 If a business is transferred, the legal requirements are different to those of a site closure. If 
TUPE applies, the business transfer will cause all employment agreements (including the 
applicable terms and conditions of employment) of the employees of the company who 
are dedicated to (that part of) the business to transfer to the purchaser. A Works Council will 
also have a right to render advice in this situation.

1.24 If a site is only partly closed, strict rules apply regarding the selection of employees for 
dismissal (the ‘principle of proportionality’).

Ticking all the boxes
Our international site closure checklist
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Real estate issues

Check

2.1 If the title to the site, e.g. freehold (eigendom), leasehold (erfpacht) or superficies (opstal), is 
registered in the name of the company, consider whether the company wishes to:

2.1.1  – sell the site to a third party, which will likely require a marketing period to identify a third 
party and a further period to negotiate and agree the required transaction documents 
(letter of intent/sale and purchase agreement/notarial deed of transfer)

2.1.2  – transfer the site to a different member of its Group, either to keep the site active or as an 
investment to let to a third party

2.1.3  – retain the property and let to a third party for income purposes, which would not be 
appropriate if the intention is to wind up the company, but would otherwise need 
consideration of the terms on which to let the property

2.1.4  – with each intended sale and transfer of the site (also in case of an intra-group transfer), 
any restrictions on transferability should be identified before initiating the sales process in 
order to avoid a delay (or default) later on. Particularly leasehold and superficies contracts 
often include a prohibition of a transfer without prior written consent from the relevant 
land owner. Other examples of restrictive clauses are obligations to offer the site for sale 
to a third party pursuant to (i) a statutory pre-emptive right such as a preferential right as 
referred to in the Municipalities (Preferential Rights) Act (Wet Voorkeursrecht gemeenten) 
or (ii) contractual options/rights of first refusal included in tenancy agreements

2.1.5  – any mortgages or charges specific to the site will need to be identified and discharged 
in order for the site to be disposed of, which will involve repayment of the loan amount 
outstanding pursuant to these and entering into a Deed of Release

2.2 If the site is occupied pursuant to a lease:

10
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Check

2.2.1  – is the lease reaching the end of the term, so that the company can exit the site at that 
date and, if so, does the remaining term of the lease give a long enough period for 
the company to carry out all necessary steps to vacate the site? Ensure that the lease 
is terminated in a timely manner (usually the notice of termination must have been 
received by the Landlord at least 12 months before the end of the lease term) and also in 
accordance with the notice requirements (usually the notice of termination will have to 
be sent to the Landlord and property manager by registered letter of bailiff’s writ)

2.2.2  – if the lease is not reaching the end of its term, does the lease contain a break clause 
which can be exercised? If so:

2.2.2.1  – consider the notice period specified in the break clause as to when the Landlord needs 
to be notified of the termination. Care should be taken to ensure any break notice is 
effectively served (timely and in accordance with any notice requirements)

2.2.2.2  – what conditions are attached to the break clause to allow it to be effectively exercised? 
Does it require all sums (rent, insurance rent, service charge etc.) to be paid up to the 
break date? Does it require compliance with the covenants in the lease? Must vacant 
possession be given on the break date?

2.2.2.3  – is there a break fee in the lease which will need to be budgeted for?

2.2.3  – if there is no break clause that can be exercised, a termination of the lease may need 
to be negotiated with the Landlord (since this is not a legal right, the cooperation of 
the Landlord will be required) and the Landlord may expect a premium to be paid as 
consideration for the termination

Ticking all the boxes
Our international site closure checklist
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Real estate issues

Check

2.2.4  – if there is no break clause and the Landlord will not accept a termination (as there is 
no legal obligation on them to do so), if the lease contains the appropriate provisions, 
consider whether a third party can be found to take an assignment of the lease. 
Assignment is usually only permitted after the prior written approval from the Landlord. 
The company may be required to guarantee the performance of the conditions of the 
lease by any third party; this option would not end the company’s involvement in the site

2.2.5  – if termination or assignment of the lease agreement is not possible (if the Landlord is 
not willing to cooperate) please check whether the lease contains a clause requiring the 
company to actually use the leased space during the whole term of the lease. If there is 
such a clause and the company no longer uses the leased space this may/will qualify as 
a breach/default under the lease. In that case the Landlord may be entitled to demand 
compliance (to use the leased space) and/or may terminate the lease early and claim 
immediate payment of the rent (and other costs) up to the original end date of the lease

2.3 Consider the repair obligations contained in the lease to identify what steps will need to be 
taken to return the property in the agreed or an appropriate condition. Unless otherwise 
agreed the general principle is that the leased space will have to be returned in the same 
state as at the commencement date (subject to normal wear and tear) as recorded in the 
formal delivery report.

2.3.1  – if the lease contains a full repairing obligation, consider whether a surveyor should be 
instructed to identify any repairing issues that are present at the property and produce a 
Schedule of Dilapidations. The Schedule of Dilapidations will then need to be agreed with 
the Landlord

2.3.2  – the Landlord may expect the company to carry out any necessary repairs (prior to 
the redelivery date), and the timescales for doing so will need to be factored into the 
timescale for closing the site

12
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Real estate issues

Check

2.3.3  – the Landlord may be prepared to accept a monetary payment instead of the company 
carrying out the repairs (though there is no requirement for them to do so) and an 
amount would then need to be agreed and budgeted for

2.3.4  – is there plant and machinery belonging to the company that needs to be removed from 
the site? The company may also need to make good any damage caused to the site in the 
removal of these items to ensure it is in the appropriate condition to be returned

2.3.5  – have any alterations been made to the site during the occupation of the company? If so, 
does the lease require these alterations to be reinstated and any damage caused by such 
reinstatement made good? If reinstatement works involve the disconnection of service 
media or plant, this must be done properly and safely, and any open connections must 
be sealed off or capped in a safe condition

2.4 Is there a possibility that the site will be left vacant before any end date of the lease / the 
break date? If so, if the company is responsible for insuring the site, the insurers will need 
to be informed. Will any security need to be introduced to protect the site and its condition 
(from vandalism, theft, arson etc.) until it is returned to the Landlord? Check whether the 
lease contains a clause requiring the company to actually use the leased space during the 
whole term of the lease (see also 2.2.5 above).

2.5 Are there any sublease interests at the site which will need to be terminated in order to 
dispose of the site?:

2.5.1  – if subleases exist, do they contain provisions allowing the Landlord (the company) to end 
the sublease, or will this need to be negotiated with the subtenant(s)? The tenants may 
need monetary incentives to end the lease if there is no provision for the Landlord to 
bring it to an end, or they may need time to find alternative premises before they will be 
prepared to leave the site

Ticking all the boxes
Our international site closure checklist
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Real estate issues

Check

2.5.2  – are the subleases naturally reaching the end of their term or, if the tenant is not prepared 
to vacate and there is no provision for the Landlord to end the lease early, will the closure 
of the site need to wait until the subleases come to an end?

2.6  – are there any conditions attached to the occupancy permit (gebruiksvergunning) for use 
as a manufacturing site that must still be discharged or complied with despite closure of 
the site?

2.7 Are there any occupancy and/or zoning obligations which will continue to affect the site 
despite its closure such as financial obligations or ongoing maintenance?

2.8 If the intention is to ensure that the site can be sold with the benefit of the current 
occupancy- and/or operating permit (gebruiks- en/of exploitatievergunning), care needs to 
be taken that the site could not be deemed as abandoned post-closure. This is a particular 
concern if the site would be left vacant and unmaintained for any significant period of 
time.

2.9 If transferring the site to a third party, the buyer will want to ensure that the company has 
complied with any:

2.9.1 Conditions attached to the relevant occupancy- and/or operating permits (gebruiks- en/of 
exploitatievergunningen) for use as a manufacturing site

2.9.2 Enforcement notices or breach of condition notices

14
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Real estate issues

Check

2.10 Has the company caused any contamination? If the site is operated on the basis of a 
specific environmental permit and/or exemption this will need to be addressed as part of 
the permit surrender. Are there any remedial steps which need to be taken to ensure that 
all environmental obligations are complied with? The timescale and costs of any such 
action will need to be factored into the timescale for closing the site. If environmental 
obligations have not been complied with:

2.10.1 The company may face claims in respect of the environmental state of the site under 
the Dutch Soil Protection Act (Wet Bodembescherming) or the Dutch Environmental 
Management Act (Wet Milieubeheer), for any contamination of the site that it caused as the 
original polluter;

2.10.2 If the site is leased, the company may (also) have to indemnify the Landlord against any 
potential environmental issues;

2.10.3 There may be potential nuisance or damage claims brought against the company for any 
contamination that spreads to neighboring properties

2.11 Has the company considered carrying out an environmental exit survey?

2.12 Have any steps recommended by any asbestos reports for the site been undertaken? 
Are there any asbestos issues which need to be considered when decommissioning and 
vacating the site? If the premises are to be demolished/refurbished, an asbestos demolition 
and refurbishment survey will be required.

2.13 Does the company hold any environmental permits? Have steps been taken to surrender 
(or, if applicable, transfer) these? If the company holds an environmental permit it is likely 
an exit survey will be required and possibly some remedial works undertaken before the 
permit can be surrendered.

Ticking all the boxes
Our international site closure checklist
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Contractual

Check

3.1 Undertake due diligence to ascertain:

3.1.1  – what contracts are in place in relation to site operations, suppliers and/or customers that 
could be impacted by the site closure; and

3.1.2  – what stock, assets and equipment are at the site and whether they are owned, leased 
and/or form part of/are fixtures and fittings of the site (if the site is leased).

3.2 Consider whether the contracts for any on-site services such as facilities management 
services

(e.g. cleaning, catering, security, M&E etc.):

3.2.1  – relate to shared services and, therefore, the contracts require amending to remove 
the site (and what rights, if any, there are under the contracts to remove sites and the 
potential cost of such removal); and/or

3.2.2  – are procured directly and, therefore, the contracts require terminating (and what rights 
of termination exist under such contracts and the potential liability for/cost of termination 
– in particular, consider what an adequate prior notice period would be for each contract 
on a case-by-case basis, in light of the specific circumstances surrounding the relevant 
commercial relationship, and notwithstanding what the contractual provisions provide as 
regards prior notice period).

3.3 Consider whether any supplier contracts:

3.3.1  – will need to be amended, if the suppliers are:

16
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Contractual

Check

3.3.1.1  – required to deliver to a new site and what the potential cost of such variation could be 
(e.g. increased transportation costs, etc.);

3.3.1.2  – part of a group contract/shared supplier (and what rights, if any, there are under the 
contracts to remove sites and the potential cost of such removal);

3.3.2  – need to be novated, if the supplier contract is to be transferred (e.g. to another member 
of your group or a purchaser of the site) and if there are any restrictions or consents 
required for any novation. Note that only a novation will release you from the obligations 
under a contract – an assignment will not;

3.3.3  – need to be terminated, if the supplier is no longer required terminating and what rights of 
termination exist under such contracts and the potential liability for/cost of termination, 
in which case consider what an adequate prior notice period would be for each contract 
on a case-by-case basis, in light of the specific circumstances surrounding the relevant 
commercial relationship, and notwithstanding what the contractual provisions provide as 
regards prior notice period.

3.4 Consider whether any customer contracts:

3.4.1  – require customer consents to any change in location and/or will need to be amended if 
they are to continue. For example:

3.4.1.1  – do they contain provisions that relate to the site (e.g. delivery taking place via 
collection from the site)?;

3.4.1.2  – has any pricing, such as delivery price, been calculated/agreed based on the location 
of the site?;

Ticking all the boxes
Our international site closure checklist
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3.4.1.3  – have any particular volumes been committed to that can no longer be met?

3.4.1.4  – what the potential cost of such variations could be;

3.4.2  – need to be novated, if the customer contract is to be transferred (e.g. to another 
member of your group or a purchaser of the site) and if there are any restrictions or 
consents required for any novation. Note that only a novation will release the company 
from the obligations under a contract – an assignment will not;

4.1 Check if (environmental) permits are in place, and if so, if these need to be surrendered or, if 
applicable, transferred. If the establishment holds an (environmental) permit, an exit survey 
is probably required. Potential remedial works need to be undertaken before the permit can 
be surrendered.

4.2 Check obligations arising from any (environmental) permit(s) or direct applicable 
environmental rules that will continue despite the closure of the site, such as financial 
obligations or ongoing maintenance.

4.3 Check if a notification has been submitted at the competent authority regarding the 
modification (i.e. closure) of the establishment. 

4.4 Check if the establishment has caused soil contamination (also check for adjacent 
properties) and if remedial measures are required.

Contractual
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4.5 Check if asbestos issues need to be considered when decommissioning and vacating 
the site. If the premises are to be demolished / refurbished, an asbestos demolition and 
refurbishment survey will be required.

4.6 Check if the waste has been removed from the establishment.

4.7 Check if the site is to be sold with the benefit of the current (environmental) permit(s). If so, 
care need to be taken that the site could not be deemed as abandoned post-closure. This 
is a particular concern if the site would be left vacant and unmaintained for any significant 
period of time.

Contractual

Ticking all the boxes
Our international site closure checklist

19



Netherlands
site closure 

Regulatory approvals

Check

4.1 Listed companies should consider whether the closure needs to be announced to 
shareholders.

4.2 Verify whether corporate approval (Board of Directors; Shareholders – as the case may be) 
is necessary.

4.3 Deregister the site from the Dutch Chamber of Commerce.

4.4 Consider whether any site specific accreditations can be transferred, if transferrable and to 
the extent permitted under the applicable terms of the relevant accrediting body.

 – alternatively, any new site may need to reapply for such accreditations

4.5 Verify whether any regulator may need to approve the change of location and any change 
of materials/processes.

4.6 Verify what conditions must be met in relation to the closure pursuant to (environmental) 
permits (e.g. whether the closure must be reported to any authorities).

4.7 Verify whether any waste disposal rules apply:

 – the owner/holder of waste is responsible for any waste left on site where the activities 
have ended and the site is no longer used

4.8 If there are servers on site, verify whether any (personal) data will be transferred:

 – should the Dutch data Protection Authority be notified?
 – is an export permit needed (e.g.in case of data (server) transfer across boarders)?

20
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Pension issues

Check

5.1 Mandatory pension participation

5.1.1 Is mandatory participation in a sectoral pension fund based on the activities of the 
company/business?

5.1.2 If so, consider the activities of the company or the business in relation to the mandatory 
pension scheme of the sector.

5.1.3 If the company/business is participating on a mandatory basis, consider whether this might 
change after the transaction.

5.1.4 If there is a maximum accrual in the fund, is there an additional private plan for the excess of 
the salary?

5.1.5 If the participation in the sectoral fund is on a voluntary basis, consider the legal and 
actuarial limitations in termination of the accrual for the business due to a transaction, both 
for the closed part and continuing part.

5.2 Company Pension Fund

5.2.1 If the company/business is participating in their own company pension fund, consider the 
effects of the transaction for the contract with the fund.

5.2.2 Consider the legal obligations for the deferred members and retirees in the fund and the 
financial impact for the company/business after the transaction.

Ticking all the boxes
Our international site closure checklist
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Pension issues

Check

5.2.3 If the participation in the fund has to be ceased, consider transfer of accrued rights for 
the active employees and the deferred employees/retirees (take account of the eventual 
liabilities for this transfer).

5.3 Insured contract

5.3.1 If the pension scheme is insured via a professional insurance company, general pension 
fund or pension premium institution, consider the terms and conditions of the participation 
and the liabilities out of the execution agreement.

5.3.2 Consider that (partly) terminating the execution agreement does not always mean that there 
are no liabilities against the insurer/fund anymore. Ensure a proper investigation of the exit 
conditions and eventual continuing costs and/or fees for investments, administration or 
other issues in the execution agreement or based on the Dutch pensions legislation.

5.3.3 Consider that termination of the execution agreement may lead to an amendment of the 
pension entitlements for the active and/or inactive scheme members. Ensure the proper 
implementation of amendments in the individual pension contracts (see 5.4.3 and 5.4.4 
below).

5.4 General considerations

5.4.1 Consider the IFRS-provision, if any. Which part belongs to active members of the closed 
business, and which part to the deferred members and/or retirees of the closed business?

22
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Pension issues

Check

5.4.2 Consider that scheme members have a legal right to transfer their accrued entitlements, 
after accepting a new job, to the pension fund of the new employer. Consider the eventual 
costs that might occur in case of such a transfer, which can be up to EUR 15K per individual 
transfer. This legal right cannot be avoided by site closure or termination of the legal entity 
of the former employer.

5.4.3 If there is a works council, consent by the works council to amendments to pension 
entitlements will generally be required (although there are limited exceptions to this).

5.4.4 Member consent: if the works council has to consent, the individuals have to consent (in 
writing) as well. If there is no works council, the individuals, as general rule, still have to 
consent individually. In all cases, members have to be properly informed in writing before 
the eventual transaction, depending on the chosen legal structure.

5.4.5 Are there any waivers? Such waivers may not be valid anymore after a transaction, so may 
need to be renewed if employees are outplaced.

5.4.6 Consider that pensions legislation is very rapidly developing in the Netherlands. As a result, 
the current pension scheme rules may not be up-to-date. Amendments may have to be 
made before closure.

5.5 After the transaction/closure

5.5.1 Consider continuation of coverage of the risk benefits (i.e. several coverages of disability, 
several coverages of spouse entitlements) for the active members of the current pension 
scheme if employees are outplaced or transferred to other parts of the company. Note that 
after termination of the original contract due to the transaction, employees may lose the 
current coverage, so the employer should ensure this is taken into account, for example, 
through temporary risk insurance.

Ticking all the boxes
Our international site closure checklist
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Pension issues

Check

5.5.2 If the receiving company/business has already its own pension scheme, the receiving 
company is allowed to choose between participation of the employees in their own scheme 
or to continue the pension scheme of the company/business in the transfer. Generally, 
employment conditions have to be continued, except for pension entitlements.

5.5.3 If the closure leads to a transfer of employees according to TUPE legislation, consider the 
Dutch Pension Law exception on the main rule on TUPE.

24
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